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Philosophy of Law: strengthening our legal institutions

SYNOPSIS

The relevance of “philosophy of law” to the concept good governance

ALIPHID was instituted March 7, 2005 by a by number of Lebanese
intellectuals concerned by the existing state of affairs in Lebanon as to
the democratic process and the identity of Lebanon: Their aim to
emphasize the importance of Philosophy of Law in the legal approach,
thus restoring a philosophical perspective to understanding the law, and
making it more democratic by bringing it closer to the understanding of
the public at large.

Plato’s Republic laid the ground for the basic question: the relation
between law and authority. During the time of Plato and Aristotle the
concept of Justice was based on concepts derived from man and nature.
Divine intervention became the norm used in the West to explain or
justify human thought during the Middle Ages. During the same period
great Arab thinkers advanced the correlation of law and Philosophy, and
emphasized the importance of the philosophical perspective in issuing
fair legal dictum or verdicts. Unfortunately this legal dimension together
with philosophical research saw a dramatic regression since the 19th
century. Luckily many in academia and the judiciary remained firm in
their belief that philosophy cannot reach its full potential without a
dialectic understanding of Law. More recently Legal philosophy has been
a thriving area of debate in top law schools around the world.
Furthermore, Jurisprudence has been reinstituted as a necessary tool of
Justice and the rule of Law. The issues in legal philosophy are very
relevant to today's world, they range from abstract conceptual questions
about the nature of law and legal systems to normative questions about
the relation between law and morality and the justification for various
legal institutions.

For Beirut to regain its rightful place we need to use Jurisprudence
to justify our legal text and implement our verdicts

There is no need to elaborate on the fact that Lebanon has witnessed
during the last few years a government crisis, dubbed by many
“constitutional mad house”. The Lebanese democratic institutions failed
to address the question of how to properly construe the main ideals of
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liberty and equality under the law. In a democratic state the law should
respect as extensive liberty of citizens as possible, in conformity with
the legitimate liberty of others and should treat all equally. The Judiciary
should operate fairly, efficiently, and free of interference by the state or
powerful private interests. These are difficult yet necessary ideals if we
are to put Lebanon on the road to Good Governance.

ALIPHID considers that the first steps in this long march starts with the
strengthening of the legal institutions and the system. Strengthening the
system involves a capacity building process at the grassroots level. The
curriculum at the Faculty of Law at the Lebanese University includes the
regular qualifying law degree regiment of criminal law, private law,
public law, and so on. Sadly breadth of study at LU comes at the expense
of depth. Legal studies at LU lack a jurisprudential dimension, that is to
say a reflective, questioning, and philosophical flavor. In this sense
Lebanon seems totally out of touch with the rest of the world where top
law schools in the United States and Europe are offering Legal
Philosophy to their students at the undergraduate and graduate levels.
The first step in the long march towards good governance is the inclusion
of "Philosophy of Law" or "Jurisprudence" in the curriculum of the
Lebanese University. Meaning that all students on the BA (DEA) program
be required to pass the FHS Jurisprudence course, a course in the
philosophy of law tailored to match courses offered at most top law
schools in the East and West.

The project has generated interest and enthusiasm in the juridical
community. Among the prominent personalities that committed their
support and cooperation since the beginning:

» Dr. C. Saab, Dean of the Faculty of Law (4th branch) of the
Lebanese University

» Dr. Ghaleb Farhat, vice-president of the Faculty of Law at the
Islamic University of Beirut

» Dr. Mohammad AlMajzoub, ex-president of the Lebanese
University, retired member of the Constitutional Council

» Chawkat Maakaroun, sitting judge at the State Consultative
Council

> Yussef Saadallah AlKhoury, ex-President of the State Consultative
Council

» Dr. Hani Douaidar, President of the faculty of law at the Arab
University of Beirut.
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The round tables topics and ensuing discussions succeeded in making the
connection between Philosophy of Law and its practical applications

The topics presented and discussed

» Judicial interpretation: Figh and sociological conceptualization
explored the issues relative tislamic jurisprudence where Figh deals
with the observance of rituals, morals and social legislation and where
the Modus operandi of the Muslim jurist is known as usu} &igh
(principles of jurisprudence) Figh is the term for Islamic
jurisprudence, made up of the rulings of Islamic jurists. A component
of Islamic studies, Figh expounds the methodology by which Islamic
law is derived from primary and secondary sourcédainstream Islam
distinguish figh, which means understanding details and inferences
drawn by scholars, from sharia that refers to principles that lie behind
the figh

» Philosophy of Law: the only road to legal interpretation
When interpreting the law there aréhree aspectsmade available
through legal philosophy that oughto be considered:1- Align our
laws and institutions with the unchangeable laws of nature which
govern us; 2Determine the criteria for legal validity and its
relationship with law andmorality; 3-Determine thegroundsto punish
law-breakersand setthe properuses and limits of regulation

» The philosophical perspective in law
explore legal philosophy where Jurisprudence is the theory and
philosophy of law. Scholars of jurisprudence, or legahilwsophers
obtain a deeper understanding of the nature of law, of legal reasoning,
legal systems and of legal institutions

» Jurisprudence and Social Philosophy
Social philosophy is the philosophical study of questions about social
behavior (typically, of lmmans). Social philosophy addresses a wide
range of subjects, from individual meanings to legitimacy of laws, from
the social contract to criteria for revolution, from the functions of
everyday actions to the effects of science on culture, from changes in
human demographics to the collective order of a wasp's .né€gher
forms of social philosophy include political philosophy and philosophy
of law, which are largely concerned with the societies of state and
government and their functioning.

» The Rule of Law according to the philosophical approach
The rule of law, also called supremacy of law, is a general legal maxim
according to which decisions should be made by applying known
principles or laws, without the intervention of discretion in their
application. This maxim is intended to be a safeguard against arbitrary
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governance. Most legal theorists believe that the rule of law has purely
formal characteristics, meaning that the law must be publicly declared,
with prospective application, and possess the chaeardtics of
generality, equality, and certainty, but there are no requirements with
regard to the content of the law. Others, including a few legal
theorists, believe that the rule of law necessarily entails protection of
individual rights. Within legal tkory, these two approaches to the rule
of law are seen as the two basic alternatives, respectively labeled the
formal and substantive approaches

» The philosophy of executing judicial edicts
A distinction is to be madebetween making and executing thewlaA
further fundamental set of questions concerns the linkage of the legal
with the political. If law concerns good order, and if politics aims at
good order in a polity, law must be a crucial part of politics; but in
this case a subordinate part, for poltt$ determines law, but not law
politics. On the other hand, politics may be considered at least as
much a matter of actual powestructures as a matter of speculation
about their beneficial use for some postulated common good. In the
latter case, we may elaw as that which can in principle set limits on
and control abuses of power. Politics is about power, law about the
shaping and the limiting of powestructures. The issue then is how to
make law a master of politics rather than its servant

» The relation between Private, Public and Islamic law
Public law is a theory of law governing the relationship between
individuals (citizens, companies) and the state. Under this theory,
Constitutional law, administrative law and criminal law are sub
divisions of pubic law. Generally speaking, private law is the area of
law in a society that affects the relationships between individuals or
groups without the intervention of the state or government. In many
cases the public/private law distinction is confounded by dathat
regulate private relations while having been passed by legislative
enactment.Sharia) is the body of Islamic religious lawt is the legal
framework within which the public and private aspects of life are
regulated for those living in a legal syste based on figh (Islaim
principles of jurisprudence.

» Philosophy of Law and its applications
Legal subjects International law, Constitutional and administrative
law, Criminal law, Contract law, Property law, Legal systems, Civil
law, Common law and equityReligious law,
Legal theory:Sociology of law,
Legal institutions
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Questions raised

Most of the participants were law students, attending were also a
number of intellectuals and personalities from the surrounding areas.
Among them: presidents and members of municipal councils, rectors
of universities, and members of the Judiciary.

The discussions were passionate and of high intellectual level, they
raised very pertinent questions such as:

- The need for the judiciary of the future to understand and adhere to
the principles of Jurisprudence if we are to get rid of the actual
tribal application of the law and that this can only be implemented
through teaching Philosophy of Law to the future generations of
lawyers and judges

- The relationship between Islamic Law and Natural Law and
whether there is a possibility to reconcile the two

- The relationship between Islamic and Christian divine right
concept and democracy and whether it is possible to reconcile
these concepts

- The relationship between human rights and Jurisprudence and
whether it is possible for human rights to precede local laws

- The difference between Sharia and secular law and the possibility
of reconciling both

- The importance of restoring to Arab Islam its important historical
contribution to the concept of law versus the actual version of
intolerant and narrow minded Islamic Sharia

- The Lebanese nation state, its existence or failure and the
applicability of law within a sectarian democracy

Summary of the Decree Proposal to amend the curriculum of the
Lebanese University to include a course in the Philosophy of Law

The decree is presented to the concerned authorities based on the law of
26 December 1961 relative to the organization of the higher education,
the law 75/76 of 26 December 1967 relative to the organization of the
curriculum of the Lebanese University, and the following relevant
decrees (2516 dated 14 November 1959, 122 dated 30 June 1977, and
1167 dated 15 April 1978), in addition to a proposal presented by a
number of law professors and approved by the rector of the Lebanese
University.
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The justification starts with a historical background explanation of the
conceptual importance of the Philosophy of Law, followed by a stress on
the relevance of philosophical law to the judiciary's interpretations of
cases within the context of the fast societal changes witnessed in modern
human conglomerations (Habermas, Hart, and Dworkin).

The justification refers to the evolution of legal thought within the
context of pragmatism versus dogmatism, stressing the importance of
Ethics as a branch of philosophy, and exploring the different schools
from the early concept of sociological jurisprudence to Holmes, Weber's
natural positive law, and Habermas juridical morality.

The third point of the justification reflects on the real meaning of legal
philosophy which can be found in the realistic applicability of law,
starting with an overview of the American principle of “law in action” to
be followed by a linkage between the rule of law, justice, and law
through legal philosophy.

The fourth point explores the importance of jurisprudence to the
understanding of Law and laws through a review of the European schools
and their reliance to a certain extent on legal philosophy in ruling.

The fifth concluding component of the justification is a review of several
examples taken from landmark cases in modern Lebanese jurisprudence
where judges gave innovative rulings that constituted precedents within
the framework of cases where the law at hand fell within a grey zone
where the only alternatives facing the ruling judge were either to fall in
a state of injustice through a literal application of the law or to use legal
philosophical argument in order to interpret the law for the interest of
justice. Based on these examples an analysis of the importance of the
application of legal philosophy within the Lebanese judiciary leads to the
logical and necessary conclusion about the importance of making
available to law student a tool necessary if we are to insure a proper
relationship between Law and Justice; a main component necessary to the
implementation of a country where the rule of law is accepted and
applicable within the processes that deliver the Law.

Suggested course outline

Following is a suggested outline for a course in Philosophy of Law that
could be adopted in the context of this proposal

WWW.ALIPHID.com. page



Philosophy of Law: strengthening our legal institutions

Part I: Theories and schools

Title 1: Questions raised

Chapter 1: Identifying the problem

Section 1: Philosophy of Law, why?
Subject 1: Introduction to the Philosophy of Law
Subject 2: The philosophy component
Subject 3: The relation between philosophers and law
Subject 4: Judiciary and philosopher

Section 2: What is Legal Philosophy (LP)?
Subject 1: The function of LP
Subject 2: The nature of LP
Subject 3: Legal philosophy and sociology
Subject 4: Pro and con movements

Chapter 2: Basic problems

Section 1: Measure of Law
Subject 1: Complexity of choice
Subject 2: Law is a system

Section 2: The purpose of Law
Subject 1: Justice
Subject 2: Aiming at the individual
Subject 3: Aiming at the collective

Title 2: Proposed answers

Chapter 1: Idealisms
Section 1: Greece and Rome
Subject 1: Greek philosophy
Subject 2: Roman law
Subject 3: Islamic-Christian philosophies
Subject 4: Secularism
Subject 5: the law according to Kant

Chapter 2: Positivism

Section 1: Formative positivism
Subject 1: Legal positivism
Subject 2: Normative positivism
Subject 3: Logical positivism

Section 2: Empirical positivism
Subject 1: Sociological positivism
Subject 2: Nortth American theories

Chapter 3: Other movements
Section 1: Legal Humanism
Subject 1: Introduction
Subject 2: Free scientific research (Francois Geny)
Subject 3: Beyond positivism (Bezon and Dabin)
Subject 4: Institutionalism (Maurice Hauriou)
Section 2: Phenomenology
Section 3: North American modernism
Subject 1: John Rawls
Subject 2: Ronald Dworkin
Section 4: Discourse of ethics
Subject 1: Habermas
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Part Il: On application

institutions

Title 1: The implications of positivism

Chapter 1: Legal positivism
Section 1: Normativity
Subject 1: The rule of law
Subject 2: Supranational laws
Section 2: Legalism
Subject 1: The regression
Subject 2: Normative legalism

Chapter 2: Logical positivism
Section 1: Internal law
Subject 1: Social Jurisprudence
Subject 2: Economic Jurisprudence
Section 2: Private international law

Title 2: The implications of idealism

Chapter 1: Reference natural law
Section 1: The legal text

Subject 1: Human rights declaration of 1789

Subject 2: Civil Law
Subject 3: Modern era
Section 2: Interpretation
Subject 1: Family Law
Subject 2: The right to fair trial

Subject 3: The private international relation law

Chapter 2: Justice in International Law
Section 1: Private law
Subject 1: Civil Law
Subject 2: Public Law
Section 2: International law
Section 3: Trial law
Subject 1: Judicial Courts
Subject 2: Arbitration courts
Chapter 3: Venal judiciary concepts
Section 1: Basic concepts
Subject 1: Property
Subject 2: The contract
Section 2: New concept
Subject 1: Privacy rights
Subject 2: Intellectual property rights
Subject 3: Realism rights
Subject 4: Human rights
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