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SYNOPSIS 

The re levance of “philosophy of law” to the con cept  good governance  

ALIPHID was inst it ut ed March 7
t h

,  2005 by a by number  o f Lebanese  

int e l lectua ls concerned by the exist ing st at e o f a ffa irs in Lebanon as to  

t he democrat ic  process and the ident it y o f Lebanon:  The ir  a im to 

emphas ize the import ance o f Ph i losophy o f Law in the lega l approach,  

t hus resto r ing a phi lo sophica l perspect ive to  underst and ing the law,  and  

mak ing it  more democrat ic  by br ing ing it  c loser  to  t he underst and ing o f 

t he public at  large.  

P lato ’s Republ ic la id t he ground fo r  the bas ic ques t ion:  t he re lat ion 

between law and author it y.  Dur ing the  t ime o f P lato  and Ar istot le  t he 

concept  o f Just ice was based on concep t s der ived fro m man and nature.  

Divine int ervent ion became the no rm used in t he West  to  exp la in o r 

just ify human thought  dur ing t he Midd le Ages.  Dur ing the same per iod  

great  Arab thinkers advanced the co rrelat ion o f law and Phi lo sophy,  and 

emphas ized the impor t ance o f t he phi losophica l per spect ive in issu ing 

fa ir  lega l d ictum or verd ict s.  Unfo rtunate ly t his lega l d imens io n together  

with phi lo sophica l research saw a dramat ic regress io n s ince the 19th 

centur y.  Luck ily many in academia and  the jud ic iar y remained fir m in  

t he ir  be l ie f t hat  philosophy canno t  reach it s  fu l l po t ent ia l wit hout  a 

d ia lect ic  underst and ing o f Law.  More recent ly L ega l phi losophy has been 

a t hr iving area o f debate in t op law schoo ls around the wor ld.  

Fur ther more,  Jur isprudence has been re inst it ut ed  as a  necessar y too l o f 

Just ice and the rule o f Law.   The issues in lega l phi losophy are ver y 

re levant  to  today's wor ld,  t hey range fr om abst ract  conceptua l quest ions 

about  t he nature o f law and lega l syst ems to  normat ive quest ions about  

t he re lat ion between law and mora lit y and the ju st if icat ion fo r  var ious  

lega l inst it ut ions.  

For Beirut  to regain i ts rightful place  we nee d to use Jurisprudence  

to just i fy our legal text  and implement  our verdicts  

There is  no  need to  elaborat e on the fact  t hat  Lebanon has witnessed  

dur ing the la st  few years a  government  cr is is,  dubbed by many 

“const it ut iona l mad house”.  The Lebanese democrat ic  inst it ut ions fa iled 

to  address t he quest ion o f how to proper ly const rue the main idea ls o f 
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l iber ty and equa l it y under  t he law.  In a  democrat ic  st at e t he law shou ld 

respect  as ext ens ive liber t y o f c it izens  as poss ible,  in confo r mit y wit h 

t he leg it imate l iber t y o f o thers and shou ld t reat  all equa l ly.  T he Jud ic iar y 

shou ld operat e fa ir ly,  e ff ic ient ly,  and free o f int er ference by the st at e o r 

powerfu l pr ivat e int erest s.  These are d iff icu lt  yet  necessar y idea ls i f  we  

are to  put  Lebanon on the road to  Good Gove rnance.  

ALIPHID cons iders t hat  t he first  st eps in t his long march st ar t s with t he 

st rengthening o f t he lega l inst it ut ions and the syst em.  St rengthening the 

syst em invo lves a capac it y bu i ld ing process at  t he grassroot s leve l.  T he  

curr icu lum at  t he Facu lt y o f Law at  t he Lebanese Univers it y inc ludes the 

regu lar  qua li fying law degree reg iment  o f cr imina l law,  pr ivat e law,  

publ ic law,  and so  on.  Sadly breadth o f s tudy at  LU comes at  t he expense  

o f depth.  Lega l studies at  LU lack a jur isprudent ia l  d imens ion,  t hat  is  to  

say a re flect ive,  quest ioning,  and phi losophica l f lavor.  In t his sense  

Lebanon seems tot ally out  o f touch with the rest  o f t he wor ld where top 

law schoo ls in t he Unit ed Stat es and Europe are o ffer ing Lega l 

Phi losophy to  t he ir  student s at  t he undergr aduate and graduate leve ls.  

The first  st ep in t he long march towards good governance is t he inc lus io n 

o f "Phi lo sophy o f Law" o r  "Jur isprudence" in t he curr icu lum of t he  

Lebanese Univers it y.  Meaning that  a ll st udent s on the BA (DEA) progra m 

be requ ired to  pass t he FHS Jur isprudence course,  a course  in t he 

phi losophy o f law t ailo red to  match courses o ffered at  most  top law 

schoo ls in t he East  and West .  

The project  has generated interest  and enthusiasm in the juridical  

community.  Among the prominent  personali t ies that  committed their 

support  and cooperat ion  since the beginning: 

  Dr.  C.  Saab,  Dean o f t he Facu lt y o f Law (4th branch)  o f t he  

Lebanese Univers it y  

  Dr.  Gha leb Far hat ,  vice -pres ident  o f the Facu lt y o f Law at  t he  

Is lamic Univers it y o f Be irut  

  Dr.  Mohammad AlMajzoub,  ex-pres ident  o f t he Lebanese  

Univers it y,  ret ired member  o f t he Const it ut iona l Counc i l  

  Chawkat  Maakaroun,  sit t ing judge at  t he St at e Consu lt at ive  

Counc il  

  Yussef Saada l lah AlKhour y,  ex-Pres ident  o f t he St at e Consu lt at ive  

Counc il  

  Dr.  Hani Doua idar,  Pres ident  o f t he facu lt y o f law at  t he Arab 

Univers it y o f Be irut .  
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The round tables topics and ensuing discussions succeeded in making the 

connect ion between Philosophy of Law and i ts pract ical applicat ions  

The topics presented and d iscussed  

  Jud ic ia l int erpret at ion:  Fiqh and  soc io log ica l conceptua lizat ion  

explored the issues relat ive to Is lamic jur isprudence where Fiqh deals  

wi th the observance of  r i tua ls,  morals  and socia l  leg isla t ion and where  

the Modus operandi  of  the Musl im juris t is  known as usul  al-  f iqh 

(pr incip les of jur isprudence). Fiqh is  the term for  Islamic 

jur isprudence,  made up of the ru l ings of  Is lamic jur is ts.  A component  

of  Islamic s tudies, Fiqh expounds the methodology by which Is lamic 

law is  der ived f rom pr imary and secondary sources. Mainst ream Islam 

dis t inguish f iqh,  which means understanding deta i ls  and inferences  

drawn by scholars ,  f rom shar ia that  refers  to  pr incip les that  l ie behind 

the f iqh 

  Philosophy o f Law: the only road to  lega l int erpret at ion  

When interpret ing the law there are three aspects  made avai lable 

through legal  phi losophy that  ought to be considered: 1-  Al ign our  

laws and inst i tut ions wi th the unchangeable laws of nature which  

govern us;  2-Determine the cr i teria  for  legal va l id i ty and i ts 

relat ionship wi th law and moral ity;  3-Determine the grounds to punish 

law-b reakers and set  the proper  uses and l imi ts  of  regulat ion 

  The phi losophica l perspect ive in law  

explore legal  phi losophy where Jur isprudence is  the theory and 

phi losophy of  law.  Scholars  of  jur isprudence,  or  legal  phi losophers 

obta in a deeper  understanding of the nature of law,  of legal reasoning,  

legal  systems and of  legal  inst i tu t ions 

  Jur isprudence and Soc ia l Phi losophy  

Socia l  phi losophy is the phi losophical  s tudy of  quest ions about social  

behavior  ( typ ica l ly,  of  humans).  Socia l  ph i losophy addresses a wide  

range of subjects,  f rom indiv idual meanings to leg i t imacy of laws,  f rom 

the socia l  contract  to cr i ter ia for revolut ion, f rom the funct ions of 

everyday act ions to the effects  of  science on cul ture,  f rom changes in 

human demographics to the col lect ive order  of  a wasp's  nest.  Other 

forms of socia l ph i losophy include pol i t ical  ph i losophy and phi losophy 

of  law,  which are largely concerned wi th the societ ies of  s tate and 

government  and thei r function ing. 

  The Ru le o f Law accord ing to  t he philosophica l approach  

The rule of law,  a lso cal led supremacy of law,  is  a genera l legal  maxim 

accord ing to which decis ions should be made by applying known 

pr incip les or  laws,  wi thout  the in tervent ion of  discret ion in  thei r  

appl icat ion. This  maxim is in tended to be a safeguard against  arbi t rary 
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governance.  Most  legal  theor is ts  bel ieve that  the ru le of  law has purely  

formal character is t ics ,  meaning that the law must  be publ ic ly declared,  

wi th  prospect ive appl icat ion, and possess the character ist ics  of 

genera l i ty,  equal i ty,  and cer ta inty,  but  there are no requi rements wi th 

regard to the content of the law.  Others, including a few legal  

theor is ts,  bel ieve that the ru le of law necessar i ly enta i ls  protect ion of 

ind iv idual r ights.  With in legal theory,  these two approaches to the ru le 

of  law are seen as the two bas ic a l ternat ives,  respect ively labeled the  

formal  and substantive approaches. 

  The phi losophy o f execut ing jud ic ia l ed ict s  

A dis t inct ion is  to  be made between making and execut ing the law. A 

fur ther  fundamenta l set of quest ions concerns the l inkage of the legal  

wi th  the pol i t ica l.  I f  law concerns good order,  and i f  po l i t ics a ims at  

good order  in  a pol i ty,  law must  be a crucia l  par t  of  po l i t ics ;  but  in  

th is  case a subordinate part ,  for  pol i t ics  determines law,  but  not  law 

pol i t ics.  On the other  hand,  pol i t ics  may be considered at least as 

much a mat ter of actual power-s t ructures  as a matter  of speculat ion 

about  thei r  benef ic ia l use for  some postulated common good. In  the 

la t ter  case, we may see law as that  which can in  princip le set l imits  on 

and cont ro l  abuses of  power.  Pol i t ics  is  about  power,  law about  the  

shaping and the l imi t ing of power-s t ructures.  The issue then is how to 

make law a master  of po l i t ics  rather  than i ts  servant.   

  The re lat ion between Pr ivat e,  Public and  Islamic law  

Publ ic law is  a theory of  law govern ing the relat ionship between  

ind iv iduals (c i t izens, companies) and the s tate.  Under th is  theory,  

Const i tu t ional  law,  administ rat ive law and cr iminal law are sub-

d iv is ions of publ ic law. General ly speaking,  pr ivate law is  the area of 

law in  a society that  affects  the relat ionships between ind iv iduals  or  

groups wi thout  the in tervent ion of  the s tate or  government .  In  many 

cases the publ ic/pr ivate law d is t inct ion is  confounded by laws that  

regulate pr ivate relat ions whi le having been passed by leg is la t ive 

enactment . Sharia)  is  the body of Is lamic rel ig ious law. I t  is the legal 

f ramework wi th in which the publ ic and pr ivate aspects of l i fe are 

regulated for those l iv ing in  a legal system based on f iqh ( Is lamic 

pr incip les of  jur isprudence. 

  Philosophy o f Law and it s  app licat ions  

Legal  subjects:  In ternational  law,  Const i tu t ional and adminis t rat ive 

law,  Cr iminal  law,  Contract  law,  Proper ty law,  Legal systems, Civi l  

law,  Common law and equi ty,  Rel igious law,   

Legal  theory: Socio logy of  law,   

Legal  inst i tu t ions  
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Quest ions ra ised  

Most  o f t he par t ic ipant s were law student s,  at t end ing were a lso  a 

number  o f int e llectua ls and persona l it ie s from the surround ing areas.  

Amo ng them:  pres ident s and members o f munic ipa l counc ils ,  recto rs 

o f univers it ie s,  and member s o f t he Jud ic iar y.  

The d iscuss io ns were pass ionate and o f high int e llectua l leve l,  t he y 

ra ised ver y per t inent  quest ions such as:  

-  The need fo r  t he jud ic iar y o f t he future to  underst and and adhere  t o  

t he pr inc ip les o f Jur isprudence if we are to  get  r id  o f t he actual 

t r iba l app licat ion o f t he law and that  t his can only be implemented  

through t eaching Phi losophy o f Law to the future generat ions o f 

lawyers and judges  

-  The re lat ionship  between Is lamic Law and Natural Law and  

whether  t here is  a  poss ibi l it y t o  reconc ile t he two  

-  The re lat ionship  between Is lamic and Chr ist ian d ivine r ight  

concept  and democracy and whether  it  is  poss ible to  reconc ile  

t hese concept s  

-  The re lat ionship  between human r ight s and Ju r isprudence and  

whether  it  is  poss ible fo r  human r ight s to  precede loca l laws  

-  The d ifference between Shar ia and secu lar  law and the poss ib il it y  

o f reconc il ing bo th 

-  The impor t ance o f resto r ing to  Arab Is lam it s import ant  histo r ica l  

cont r ibut ion to  t he conce pt  o f law versus t he actual vers io n o f 

into lerant  and narrow minded  Is lamic Shar ia  

-  The Lebanese nat ion st at e,  it s  exist ence o r fa i lure and the  

app licabi l it y o f law within a sect ar ian democracy  

Summary of the Decree Proposa l to amend the curricu lum of the 

Lebanese University to include a course in  the Philosophy of Law  

The decree is  presented to  t he concerned author it ie s based on the law o f 

26 December  1961 re lat ive to  t he o rganizat ion o f t he higher  educat ion,  

t he law 75/76 o f 26 December  1967 relat ive to  t h e o rganizat ion o f t he  

curr icu lum of t he Lebanese Univers it y,  and the fo llowing re levant  

decrees (2516 dat ed 14 November  1959,  122 dat ed 30 June 1977, and 

1167 dat ed 15 Apr il 1978) ,  in add it ion to  a proposa l presented by a 

number  o f law pro fesso rs and appro ved by the rector  o f t he Lebanese  

Univers it y.  
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The just if icat ion st ar t s with a histo r ica l background exp lanat ion o f t he  

conceptua l import ance o f t he Philo sophy o f Law,  fo llowed by a st ress on 

the relevance o f phi losophica l law to  the jud ic iar y's  int erpret at ions o f 

cases wit hin the context  o f t he fast  societ al changes wit nessed in  modern 

human cong lo merat ions (Haber mas,  Hart ,  and Dworkin) .  

The just if icat ion refers to  t he evo lut ion o f lega l t hought  within the  

context  o f pragmat ism versus dogmat ism,  st ress ing t he import ance o f 

Ethics as a  branch o f phi losophy,  and  exp lo r ing the d ifferent  schoo ls  

fro m the ear ly concept  o f socio log ica l jur isprudence to  Ho lmes,  Weber 's  

natura l pos it ive law,  and Haber mas jur id ica l mora lit y.  

The third po int  o f t he ju st if icat ion re fle ct s on the real meaning o f lega l  

phi losophy which can be found in t he rea list ic  app l icabi l it y o f law,  

st art ing wit h an overview o f t he Amer ican pr inc ip le o f “law in act ion” to  

be fo llowed by a linkage between the rule o f law,  just ice,  and  law 

through lega l philo sophy.  

The fourth po int  exp lo res t he impor t ance o f jur isprudence to  t he 

underst and ing o f Law and laws through a review o f t he European schoo ls  

and the ir  re liance to  a cert ain ext ent  on lega l phi losophy in ru ling.  

The fi ft h conc lud ing co mponent  o f t he just if icat ion is a  review o f severa l  

examples t aken from landmark cases in  modern Lebanese jur isprudence 

where judges gave inno vat ive ru lings that  const it ut ed precedent s within 

the framework o f cases where the law at  hand fe l l w ithin a grey zone  

where the only a lt er nat ives fac ing the ru ling judge were  e it her  t o  fa ll in  

a  st at e o f injust ice t hrough a lit era l app l ic at ion o f t he law o r  to  use  lega l 

phi losophica l argument  in o rder to  int erpret  t he law fo r  t he int erest  o f 

just ice.  Based on these examples an ana lys is o f t he impor t ance o f t he 

app licat ion o f lega l phi lo sophy wit hin the Lebanese jud ic iar y leads to  t he 

log ica l and necessar y conc lus io n about  t he impor t ance o f mak ing  

ava i lable t o  law student  a  too l necessa r y if we are to  insure a proper 

re lat ionship between Law and Just ice ; a  main co mponent  necessar y to  t he 

implementat ion o f a  count ry where the rule o f law is accepted and  

app licable wit hin the processes t hat  deliver  t he Law.  

Suggested course out line  

Fo llowing is a  suggest ed out line  fo r  a course in Phi losophy o f Law that  

could be adopted in t he context  o f t his proposal  
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Part I: Theories and schools 

T i t l e  1 :  Q ues t i ons  r a i s ed  

Ch ap t e r  1 :  I d en t i f y i n g  t h e  p ro b l em  
S ec t i on  1 :  P h i l o sop hy  o f  La w,  why ?  

S u b j ec t  1 :  I n t r o d u c t i o n  t o  t h e  P h i l o s o p h y  o f  L a w  
S u b j ec t  2 :  T h e  p h i l o s o p h y  c om p o n en t  
S u b j ec t  3 :  T h e  r e l a t i o n  b e t w e en  p h i l o s o p h er s  a n d  l a w  

S u b j ec t  4 :  J ud i c i a r y  a nd  p h i l os oph e r  
S ec t i on  2 :  W ha t  i s  Leg a l  P h i l oso phy  ( LP ) ?  

S u b j ec t  1 :  T h e  f u n c t i o n  o f  L P  
S u b j ec t  2 :  T h e  n a t u r e  o f  L P  
S u b j ec t  3 :  L eg a l  p h i l o s o p h y  a n d  s o c i o l o g y  

S u b j ec t  4 :  P r o  and  c o n  m ov em en ts  

Ch ap t e r  2 :  Ba s i c  p ro b l ems  
S ec t i on  1 :  M ea s u r e  o f  Law  

S u b j ec t  1 :  C o m p l e x i t y  o f  c h o i c e  
S u b j ec t  2 :  L a w  i s  a  s y s t em  

S ec t i on  2 :  T he  pu r po se  o f  La w  
S u b j ec t  1 :  J u s t i c e  
S u b j ec t  2 :  A i m i n g  a t  t h e  i n d i v i d u a l  
S u b j ec t  3 :  A i m i n g  a t  t h e  c o l l ec t i v e  

T i t l e  2 :  P r op os e d  an s w er s  

Ch ap t e r  1 :  I d ea l i sms  
S ec t i on  1 :  G r eec e  an d  Rom e  

S u b j ec t  1 :  G r eek  p h i l o s o p h y  
S u b j ec t  2 :  R o m a n  l a w  
S u b j ec t  3 :  I s l am i c - C h r i s t i a n  p h i l o s o p h i es  
S u b j ec t  4 :  S ec u l a r i s m  
S u b j ec t  5 :  t h e  l a w  a c c o r d i n g  t o  K a n t  

Ch ap t e r  2 :  P o s i t i v i sm  
S ec t i on  1 :  F o r m a t i v e  pos i t i v i sm  

S u b j ec t  1 :  L eg a l  p o s i t i v i sm  
S u b j ec t  2 :  N o r m at i v e  p o s i t i v i sm  
S u b j ec t  3 :  L o g i c a l  p o s i t i v i sm  

S ec t i on  2 :  E m p i r i c a l  pos i t i v i sm  
S u b j ec t  1 :  S o c i o l o g i c a l  p o s i t i v i sm  
S u b j ec t  2 :  N o r t t h  Am er i c a n  t h eo r i es  

Ch ap t e r  3 :  O t h e r  mo ve men ts  
S ec t i on  1 :  Le ga l  Hum an i sm  

S u b j ec t  1 :  I n t r o d u c t i o n  
S u b j ec t  2 :  F r e e  s c i en t i f i c  r es ea r c h  ( F r a n c o i s  G en y )  
S u b j ec t  3 :  B ey o n d  p o s i t i v i sm  ( B ezo n  a n d  D a b i n )  
S u b j ec t  4 :  I n s t i t u t i o n a l i sm  ( M a u r i c e  H a u r i o u )  

S ec t i on  2 :  P he nom en o l ogy  
S ec t i on  3 :  No r t h  A m er i c an  m oder n i sm  

S u b j ec t  1 :  J o h n  R a w l s  
S u b j ec t  2 :  R o n a l d  D w o r k i n  

S ec t i on  4 :  D i sc ou r se  o f  e t h i c s  
S u b j ec t  1 :  H a b er m a s  
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Part II: On application 

T i t l e  1 :  T he  im p l i c a t i o ns  o f  po s i t i v i s m  

Ch ap t e r  1 :  L eg a l  p o s i t i v i sm  
S ec t i on  1 :  No r m a t i v i t y  

S u b j ec t  1 :  T h e  r u l e  o f  l a w  
S u b j ec t  2 :  S u p r a n a t i o n a l  l a w s  

S ec t i on  2 :  Le ga l i sm  
S u b j ec t  1 :  T h e  r eg r es s i o n  
S u b j ec t  2 :  N o r m at i v e  l eg a l i sm  

Ch ap t e r  2 :  L o g i ca l  p o s i t i v i sm  
S ec t i on  1 :  I n t e r na l  l a w  

S u b j ec t  1 :  S o c i a l  J u r i s p r u d en c e  
S u b j ec t  2 :  E c o n o m i c  J u r i s p r u d en c e  

S ec t i on  2 :  P r i v a t e  i n t e r na t i on a l  l aw  

T i t l e  2 :  T he  im p l i c a t i o ns  o f  i dea l i s m  

Ch ap t e r  1 :  Re f e r en ce  n a t u r a l  l aw  
S ec t i on  1 :  T he  l e ga l  t ex t  

S u b j ec t  1 :  H u m a n  r i g h t s  d ec l a r a t i o n  o f  1 7 8 9  
S u b j ec t  2 :  C i v i l  L a w  
S u b j ec t  3 :  M o d er n  e r a  

S ec t i on  2 :  I n t e r p r e t a t i on  
S u b j ec t  1 :  F a m i l y  L a w  
S u b j ec t  2 :  T h e  r i g h t  t o  f a i r  t r i a l  
S u b j ec t  3 :  T h e  p r i v a t e  i n t e r n a t i o n a l  r e l a t i o n  l a w  

Ch ap t e r  2 :  Ju s t i c e  i n  I n t e rn a t i o n a l  L aw  
S ec t i on  1 :  P r i v a t e  l aw  

S u b j ec t  1 :  C i v i l  L a w  
S u b j ec t  2 :  P u b l i c  L a w  

S ec t i on  2 :  I n t e r na t i on a l  l aw  
S ec t i on  3 :  Tr i a l  l a w  

S u b j ec t  1 :  J u d i c i a l  C o u r t s  
S u b j ec t  2 :  A r b i t r a t i o n  c o u r t s  

Ch ap t e r  3 :  Ven a l  j u d i c i a r y  co n cep ts  
S ec t i on  1 :  B a s i c  c on c ep t s  

S u b j ec t  1 :  P r o p er t y  
S u b j ec t  2 :  T h e  c o n t r a c t  

S ec t i on  2 :  Ne w c onc ep t  
S u b j ec t  1 :  P r i v a c y  r i g h t s  
S u b j ec t  2 :  I n t e l l ec t u a l  p r o p er t y  r i g h t s  
S u b j ec t  3 :  R ea l i s m  r i g h t s  
S u b j ec t  4 :  H u m a n  r i g h t s  

 


